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ARMEN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal
Pursuant to section

Revenue Code in

ef fect when the petition was filed.?

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
Rul e references are to the Tax

taxabl e years in issue, and al
Court Rules of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned deficiencies in petitioner’s Federal
i ncome taxes for 1999, 2000, and 2001 of $5, 154, $3, 356, and
$3, 252, respectively. The deficiencies stemgenerally fromthe
di sal | owance of depreciation deductions under section 167 and the
di sal | owance of disabl ed access credits under section 44. On
June 21, 2007, after the parties had filed a conprehensive
stipulation of facts, this Court issued an Order to Show Cause
why respondent’s determ nation as to the denial of the
depreci ati on deductions and the di sabled access credits should
not be sustained. For the reasons discussed bel ow, we now nake
t hat Order absol ute.

Backgr ound

A. Procedural History

This case, commenced in January 2004, has been continued for
trial on three separate occasi ons because of the pendency of
related litigation (sonetinmes referred to herein as the Al pha
Tel com cases). The related litigation has now been concl uded,
and the decisions entered in those cases have becone final. In
every instance, the Court has sustained the Conm ssioner’s
deficiency determnation, and in each of the cases in which the
t axpayer appealed, a U S. Court of Appeals has affirnmed the

decision of this Court. See Arevalo v. Conm ssioner, 124 T.C.
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244 (2005), affd. 469 F.3d 436 (5th Gr. 2006); Crooks v.
Commi ssioner, 453 F.3d 653 (6th Gr. 2006). No court has held to

the contrary. In short, this Court and the Courts of Appeals
have consistently held that a taxpayer’s investnent in an
arrangenment involving pay tel ephones marketed by Al pha Tel com
Inc. (Al pha Telcon) and its wholly owned subsidiary American
Tel ecommuni cations Co., Inc. (ATC) did not support either (1) a
deduction for depreciation, because the taxpayer did not have the
requi site benefits and burdens of ownership to support a
depreciable interest in the pay tel ephones, or (2) a disabled
access credit under section 44, because such investnment was not
an eligible access expenditure.

On Septenber 20, 2004, the parties in the instant case filed
a conprehensive Stipulation O Facts consisting of 33 nunbered
paragraphs and 31 exhibits. The Stipulation O Facts and
acconpanyi ng exhibits provide an evidentiary record for this
case, discussed nore fully below, that does not materially differ
fromthe facts presented in the Al pha Tel com cases al ready
decided by this Court and the Courts of Appeal. Therefore, on
June 21, 2007, we ordered the parties to show cause in witing
why the Court should not enter a decision sustaining respondent’s
determ nation as to (1) the denial of deductions for depreciation

on the tel ephones, and (2) the denial of disabled access credits
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under section 44, both pursuant to Arevalo v. Conm ssioner,

supra, and other relevant case | aw.

Petitioner submtted a response to our Order conpletely
devoid of any factual analysis; it contained only irrel evant
statenents and naked, unsupported assertions that his case is
sonehow different fromall of the other Al pha Tel comcases. Such
a response is insufficient to persuade us that the Oder should
not be nmade absolute. See Rule 121(d) (requiring that a party
must present specific facts showng that there is a genuine issue
for trial in the summary judgnent context).

B. The Stipul ated Facts

The followi ng facts have been stipul ated, and they are so
found; we incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhi bits.

At the tinme the petition was filed, Edward Atl ee Howes
(petitioner) resided in Naples, Florida.

On March 2, 1999, petitioner entered into a contract with
ATC, a wholly owned subsidiary of Al pha Telcom entitled
“Tel ephone Equi prment Purchase Agreenent” (ATC pay tel ephone
agreenent).? Under the terns of the ATC pay tel ephone agreenent,

petitioner paid $10,000 to ATC, and ATC provided petitioner with

2 In the exhibits attached to the Stipulation O Facts, ATC
sonetines refers to Anerican Tel ecommuni cations, Inc., and
sonetinmes to Al pha Tel com
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legal title to two pay tel ephones. The ATC pay tel ephone
agreenent al so included the foll ow ng provision:
1. Bill of Sale and Delivery
a. Delivery by Seller shall be considered conplete
upon delivery of the Equipnment to such place designated by

Omner .

b. Owner agrees to take delivery of installed
Equi pnrent and | ocation on site.

c. Upon delivery, Omer shall acquire all rights,
title and interest in and to the Equi pnent purchased.

d. Owner authorizes ATCto enter into such site
agreenent as nmay be deened necessary to secure site.

e. Phones have approved installation under The

American [sic] with Disabilities Act. (ADA)

On the sane day, petitioner entered into a Tel ephone
Servi ces Agreenent (Al pha Tel com service agreenent) under which
petitioner agreed that Al pha Tel com woul d manage the two pay
t el ephones. Because petitioner did not feel able to naintain the
t el ephones hinself, he elected “Level 111" [sic] service. This
el ection nmeant that Al pha Tel com agreed to service and nmaintain
the pay tel ephones for an initial termof 3 years in exchange for
70 percent of the pay tel ephones’ nonthly adjusted gross revenue.
In the event that a pay tel ephone’ s adjusted gross revenue was
| ess than $58.34 for the nonth, Al pha Tel com woul d wai ve or
reduce the 70-percent fee and pay petitioner at |east $58.34, so
|l ong as the equi pnment generated at |east that amount. In the

event that a pay tel ephone’ s adjusted gross revenue was | ess than
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$58. 34 for the nonth, petitioner would receive 100 percent of the
revenue. Notwi thstanding this formula, Al pha Telcomnmade it a
practice to pay $58.34 per tel ephone, regardl ess of the incone
actual |y produced.

Addi tionally, Al pha Telcom agreed to be bound by the “Buy
Back El ection” to the Al pha Tel com service agreenent. The “Buy
Back El ection” stated:

1.0. Buy Back Election: Omer shall have the right to sel

to Al pha Telcom Inc. each payphone upon the follow ng terns
and conditions: in the first six nonths between the

equi pnent delivery date and the exercise date for the buy
back el ection, the sale price shall be the Owmer’s original
purchase price less $625; in nonths 7 through 12, it shal

be the purchase price less $375; in nonths 13 through 24, it
shal |l be the purchase price | ess $250[;] in nonths 25
through 36, it shall be the purchase price | ess $125; and
after 36 nonths, it shall be the full purchase price.

Under the Al pha Tel com servi ce agreenent, Al pha Tel com
negotiated the site agreenent wth the owner or |easehol der of
the prem ses where the pay tel ephones were to be installed.?
Al pha Telcominstalled the tel ephones, paid the insurance
prem uns on them collected and accounted for the revenues

generated by the tel ephones, paid vendor conm ssions and fees,

3 At sone point, ATC sent petitioner an undated letter,
informng himthat one of the tel ephones assigned to him and
| ocated at a business called Art’s Cafe had been replaced with
one | ocated at a Bl ack Angus restaurant. Petitioner had no
affiliation with either Art’'s Café or Black Angus. Petitioner
did not initiate this change, and it was made w thout his prior
know edge or assent.
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obtained all |icenses needed to operate the tel ephones, and took
all actions necessary to keep the tel ephones in working order.

On Decenber 29, 2000, petitioner entered into a second
“Tel ephone Equi pnent Purchase Agreenent” contract with ATC,
ostensi bly purchasing two nore tel ephones for $5,000 each.* He
again signed a services agreenent and selected the “Level 4~
service. Again, Al pha Tel comwas responsible for al
mai nt enance, and petitioner was to receive $58.34 per nonth, per
tel ephone. Petitioner was later inforned that these two pay
t el ephones were placed at an amateur baseball field in Wst
Warwi ck, Rhode Island. As was true with all of the pay
t el ephones assigned to petitioner under this schenme, Al pha Tel com
negoti ated for the placenment of the tel ephones, and petitioner
was not involved in any way with those negoti ati ons.

Al pha Tel com nodi fied the pay tel ephones to be accessible to
the disabled: (1) By adjusting the cord |length so that the
t el ephones woul d be accessible to the wheel chair bound, and/or
(2) by installing volume controls to make them nore useful to the
hearing inpaired, and/or (3) by reducing the height at which the

t el ephones were installed. Al pha Telcomrepresented to investors

4 The Tel ephone Equi pnent Bill of Sale and Purchase
Agreenment was left blank; it did not actually identify in any way
the tel ephones that woul d be assigned to petitioner.

Addi tionally, though the Buy Back El ection was slightly nodified
fromits earlier form it still provided for a repurchase price
of $5,000 per tel ephone.
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that the nodifications nade to the pay tel ephones conplied with
the requirenments of the Arericans with Disabilities Act of 1990
(ADA), Pub. L. 101-336, 104 Stat. 327.° Petitioner was not
provided with a list of the nodifications that were made to the
pay tel ephones assigned to him and he did not know the cost of
t hese nodifications.

Petitioner received nonthly paynents of $58.34 per tel ephone
in 1999 and 2000 from Al pha Tel com ®

Al pha Tel comgrew rapidly through its pay tel ephone program
but was poorly managed and ultinmately operated at a loss. On
August 24, 2001, Al pha Telcomfiled for bankruptcy under chapter
11 of the Bankruptcy Code in the U S. Bankruptcy Court for the
Southern District of Florida. The matter was |ater transferred
to the U.S. Bankruptcy Court for the District of O egon on
Septenber 17, 2001. On February 25, 2002, petitioner filed a

proof of claimwi th the bankruptcy court.’

> Aside from Al pha Tel coms own representations, petitioner
received a flyer froman entity nanmed Tax Audit Protection, Inc.
The flyer provided i nformation about Al pha Tel com pay tel ephones.
It stated that owners of Al pha Tel com pay tel ephones qualified
for tax credits for conpliance wwth the ADA. The flyer
identified a person naned George Mariscal as the president of the

conpany.

6 The paynents in 1999 were prorated according to when
Al pha Telcominstalled the tel ephones.

" The bankruptcy matter was dism ssed on Sept. 10, 2003, by
notion of Al pha Telcom The bankruptcy court held that it was in
the best interest of creditors and the estate to dism ss the

(continued. . .)
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The Securities and Exchange Conm ssion brought a civil suit
agai nst Al pha Telcomin 2001, alleging that the pay tel ephone
schene was a security and that the conpany was in violation of
Federal securities law, the decision was affirnmed by the U S
Court of Appeals for the Ninth Crcuit in 2003. See SEC v.
Rubera, 350 F.3d 1084, 1087 (9th Cr. 2003).

In the notice of deficiency that gave rise to the instant
case, respondent disallowed the depreciation deductions
petitioner claimed because petitioner did not have a depreciable
interest in the tel ephones. Respondent al so disallowed the
di sabl ed access credits petitioner clainmed because petitioner had
not denonstrated that he was in a trade or business, that the
expenses were reasonable, or that the expenses were enabling a
business to conply with the ADA

Di scussi on

A. Depr eci ati on Deducti ons

Section 167(a) allows as a depreciation deduction a
reasonabl e all owance for the “exhaustion, wear and tear” of
property (1) used in a trade or business or (2) held for the

production of incone. Sec. 167(a)(1l) and (2).

(...continued)
bankruptcy matter so that proceedi ngs could continue in Federal
District Court, where there was a pending receivership invol ving
debtors.
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Depreci ati on deductions are based on an investnent in and
actual ownership of property rather than the possession of bare

legal title. See Arevalo v. Conm ssioner, 124 T.C at 251; G ant

Creek Water Works, Ltd. v. Conmm ssioner, 91 T.C 322, 326 (1988);

Narver v. Conm ssioner, 75 T.C. 53, 98 (1980), affd. 670 F.2d 855

(9th Cr. 1982). *“The Suprene Court has repeatedly stressed
that, in exam ning transactions for the purpose of determ ning

their tax consequences, substance governs over form” Arevalo v.

Conmi ssi oner, 469 F.3d at 439; see also Frank Lyon Co. v. United

States, 435 U. S. 561, 572-573 (1978); G odt & McKay Realty, Inc.

v. Comm ssioner, 77 T.C 1221, 1236 (1981).

| f the benefits and burdens reflecting ownershi p have not
passed from*“seller” to “purchaser”, we disregard the transfer of

formal legal title when determ ning ownership of an asset for tax

purposes. See Arevalo v. Conm ssioner, 469 F.3d at 439. In
ot her words, when a taxpayer never actually owns the property in
question, the taxpayer is not allowed to claima deduction for

depreciation. See Arevalo v. Conm ssioner, 124 T.C at 251;

G odt & McKay Realty, Inc. v. Conm ssioner, supra at 1236-1238;

see also Schwartz v. Comm ssioner, T.C. Mno. 1994-320, affd.

wi t hout published opinion 80 F.3d 558 (D.C. Cir. 1996). \Whet her
the benefits and burdens of ownership with respect to property
have passed to the taxpayer is a question of fact that nust be
ascertained fromthe intention of the parties as established by

the witten agreenents read in light of the attending facts and
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circunstances. See Arevalo v. Conmi ssioner, 124 T.C. at 251-252;

G odt & McKay Realty, Inc. v. Conm ssioner, supra at 1237.

The deni al of depreciation deductions in the other Al pha
Tel com cases has routinely been supported by the exam nation of
eight factors: (1) Wuether legal title passes; (2) the manner in
which the parties treat the transaction; (3) whether the
purchaser acquired any equity in the property; (4) whether the
purchaser has any control over the property, and, if so, the
extent of such control; (5) whether the purchaser bears the risk
of loss or danmage to the property; and (6) whether the purchaser
W Il receive any benefit fromthe operation and di sposition of

the property. See, e.g., Arevalo v. Conm ssioner, 469 F.3d at

439-440; Crooks v. Conmi ssioner, 453 F.3d at 656. Just as we

concluded in Areval o and Crooks, we conclude here that the
factors clearly work against petitioner and no depreciation
deduction is warranted.

The stipulation of facts and acconpanyi ng docunents reveal
that here, as in the related litigation, Al pha Tel com was
responsi ble for the installation, |ocation selection, site
negoti ati on, and mai ntenance of the pay tel ephones. Al pha Tel com
bore the risk of loss if the tel ephones did not generate
sufficient revenue because petitioner was guaranteed to be paid
at | east $58.34 per nonth per pay tel ephone, regardl ess of the
revenues actually generated, and it was Al pha Tel com who received

the majority of any profit fromthe tel ephones. Further limting
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petitioner’s risk of | oss was the conbination of the ATC pay
t el ephone agreenent and the Al pha Tel com servi ce agreenent,
allow ng petitioner to sell legal title to the tel ephones back to
ATC for a fixed formula price.

Because petitioner never owned a depreciable interest in the
pay tel ephones, he is not entitled to claimdepreciation
deductions under section 167 with respect to them See Crooks v.

Conmi ssi oner, supra; Arevalo v. Conmi SSioner, supra.

B. ADA Tax Credits

For purposes of the general business credit under section
38, section 44(a) provides a disabled access credit for certain
smal | busi nesses. The anount of this credit is equal to 50
percent of the “eligible access expenditures” of an “eligible
smal | business” that exceed $250 but that do not exceed $10, 250
for the year. Sec. 44(a).

In order to claimthe disabled access credit, a taxpayer
must denonstrate: (1) the taxpayer is an “eligible smal
busi ness” for the year in which the credit is clainmed and, (2)
t he taxpayer has nade “eligible access expenditures” during that
year. |f the taxpayer cannot fulfill both of these requirenents,
the taxpayer is not eligible to claimthe credit for that year.

For purposes of section 44, the term“eligible snal
busi ness” is defined as any person who: (1) had gross receipts
of no nore than $1 million for the preceding year or not nore

than 30 full-tinme enployees during the preceding year and (2)
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el ects the application of section 44 for the year. Sec. 44(b).
The term “eligible access expenditure” is defined as an anount
paid or incurred by an eligible small business for the purpose of
enabling the eligible small business to conmply with the
appl i cabl e requirements under the ADA. Sec. 44(c)(1l). Such
expendi tures include anobunts paid or incurred (1) for the purpose
of renoving architectural, communication, physical, or
transportation barriers that prevent a business from being
accessible to, or usable by, individuals with disabilities; (2)
to provide qualified interpreters or other effective nethods of
maki ng aurally delivered materials available to individuals with
hearing inpairnments; (3) to acquire or nodify equi pnent or
devices for individuals wwth disabilities; or (4) to provide
other simlar services, nodifications, materials, or equipnent.
See sec. 44(c)(2). However, eligible access expenditures do not
i ncl ude expenditures that are unnecessary to acconplish such
pur poses. See sec. 44(c)(3). Additionally, eligible access
expenditures do not include anmobunts that are paid or incurred for
t he purpose of renoving architectural, communication, physical,
or transportation barriers that prevent a business from being
accessible to, or usable by, individuals with disabilities with
respect to any facility first placed in service after Novenber 5,
1990. See sec. 44(c)(4).

In order for an expenditure to qualify as an eligible access

expenditure within the neaning given that term by section 44(c),
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it must have been nmade to enable an eligible snmall business to
conply with the applicable requirenents under the ADA. See

Arevalo v. Conmi ssioner, 124 T.C. at 255; Fan v. Commi SSi oner,

117 T.C. 32, 38-39 (2001). Consequently, a person who does not
have an obligation to beconme conpliant with the requirenents set
forth in the ADA could never nake an eligible access expenditure.
Petitioner, like the taxpayers in the other Al pha Tel com cases,
had no obligation to becone conpliant with the ADA

As relevant here, the requirenents set forth in the ADA
apply only to (1) persons who own, |ease, |ease to, or operate
certain “public accomodations” and (2) “conmon carriers” of
t el ephone voice transm ssion services. See 42 U.S.C sec.
12182(a) (2000); see also 47 U.S.C. sec. 225(c) (2000).
Petitioner did not owm, |ease, |ease to, or operate a public
accommodation during the taxable years at issue, nor was he a
“common carrier” of tel ephone voice transm ssion services during
t hose years. Accordingly, petitioner was under no obligation to
beconme conpliant with the requirenents set forth in the ADA. See
42 U.S.C. sec. 12182(b)(2)(A)(ii) and (iii); 47 U S.C sec.
153(10); 47 U. S.C. sec. 225(a)(1) and (c). Because petitioner
did not own the pay tel ephones in which he invested and had no
i nvol venent in their operation, petitioner was not actively
engaged in the provision of services to anyone as a result of his
investnment in the pay tel ephones. Therefore, petitioner’s

investnments in the tel ephones were not eligible access
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expenditures, and petitioner is not entitled to claimthe
di sabl ed access credit under section 44 for his investnents in
t he tel ephones.
To reflect our disposition of the disputed issues and to
make our Order to Show Cause absolute, as well as for such other

proceedi ngs as nay be necessary,

An appropriate order

will be issued.




